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SPRINKLER LEAKAGE INSURANCE— 
HAZARDS NOT COVERED 


A very interesting conclusion was reached by the Louisiana 
Court of Appeal in the recent case of The Harding Bag & 
Burlap Company, Inc. v. Fidelity & Guaranty Fire Corpora- 
tion of Baltimore as to the effect of a “Hazards Not Covered” 
clause in policies of sprinkler leakage insurance. This clause 
provided that the company should not be liable for loss caused 
directly or indirectly, among other things, by seepage of water 
through walls, sidewalks, etc., except sprinkler leakage, or by 
condensation or deposits, or floods or backing up of sewers or 
drains, or by tide water, or by fire, lightning, windstorm, 
explosion, or blasting, invasion or riot, or by military or 
usurped power, or by civil authority, or by theft, or by neglect 
Z of the insured to preserve the property after sprinkler leakage, 
Please Route to: nor for loss or damage caused by aircraft or aircraft equip- 
ment whether on or off the ground and not contained in the 
Semen described in the policies, or by objects falling there- 

rom. 


Nature of Loss 


The insured had stored some merchandise on the first floor 
of a four story building which was unroofed by a windstorm. 
The sprinkler pipe on the top floor was broken causing water 
to escape and to seep through to the bottom floor where it 
damaged this merchandise. It was for the damage so caused 
that the insured sought recovery under its several sprinkler 
leakage policies. 


Exception Clause Construed 


The insurer denied liability for the loss relying on the excep- 
tion or “Hazards Not Covered” clause. The court takes each 
group of hazards which this provision attempts to except and 
discusses its applicability in view of thea risk covered. Its 
comment with respect to the exception as to aircraft or aircraft 
equipment is particularly interesting: “Here our confusion 
becomes confounded. hen an aircraft is on the ground and 
not in the building the possibility of its damaging the sprinkler 
system is inconceivable. When it is in flight, it is possible 
that by dropping a monkey wrench or some heavier object, 
it might, by the force of gravity, penetrate the roof of a build- 
ing and destroy a pipe connected with the sprinkler system, 
. . . but it is our belief that it is about as likely to occur 
as the Noahian deluge is to reoccur.” The court concludes 
that the entire clause is inappropriate to a sprinkler leakage 
a and that because of its ambiguity, it must be ignored. 

he court further states that the sprinkler leakage, although 
caused by an intervening factor, the windstorm, was the direct 
cause of the loss, was the hazard insured against, and recovery 
is allowed. See {ff 300,547. 
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% FIRE AND CASUALTY 


Tax to Raise Firemen’s Pension Fund.—A tax levied on a per- 
centage of the gross premiums collected by stock fire insur- 
ance companies from property located within the municipality 
which passed the ordinance levying such tax pursuant to 
authority vested in it hy a state statute was held unconstitu- 
tional, there being a lack of equality and uniformity under 
such legislation. (City of Hampton, etc. v. Insurance Com- 
pany of North America, etc., Va. Supreme Ct. of App.) 

q 300,541. 


Two Policies—Subrogation.—The insurer of a lienholder who 
paid the amount of the loss to the lienholder after the fire 
was entitled to be subrogated to the rights of said lien- 
holder to share in the proceeds of a policy procured by the 
owner and made payable to the lienholder as its interest 
might appear. (Nobbe et al. v. Equity Fire Ins. Co. et al., 
Minn, Supreme Ct.).. .§ 300,542. 


Foreign Substance in Bottled Beverage.—Plaintiffs, husband 
and wife, instituted an action against defendant manufac- 
turer and its insurance carrier, to recover for damages 
alleged to have been caused when plaintiff wife drank a por- 
tion of a bottled beverage containing parts of a decayed 
spider. The court held that even if it were assumed that 
plaintiffs proved with sufficient certainty that the bottle 
contained parts of a disintegrated spider at the time the wife 
drank from it, and that the foreign substance did not get 
in the bottle after it left the manufacturing plant of defend- 
ant company, it was not proven by clear and convincing 
evidence that the wife drank or swallowed some of this 
foreign substance and that it made her sick. Judgment for 
defendant was affirmed. (Jenkins et al. v. Bogalusa Coca Cola 
Bottling Co., Ltd., et al., La. Ct. of App.).. J 300,543. 































Elevator Liability Policy—A W.P.A. worker for whom the 
insured Association had been requested to furnish work 
and who was working under the direction of the superin- 
tendent of the Association’s building at the time he received 
fatal injuries was held to be a “loaned employee” within the 
exception to the elevator liability policy held by such Asso- 
ciation. The insurer was not liable on a judgment recovered 
against the Association in Iowa. (New York Casualty Co. v. 
Y. M.C. A. et al.; Y. M.C. A. v. New York Casualty Co. et al., 
U.S.C. C. A., 8th C.). . .9 300,544. 


Crop “Struck by Hail.”—Although damage to crop was not of 
a high percentage, it was nevertheless visible and material 
and crop was considered “struck by hail” so that it was 
uninsurable since the application for insurance thereon was 
not received by the state Hail Insurance Department until 
after the damage was done. (Glinz et al. v. The State of 
N. D., d.b.a. The State Hail Ins. Dept. et al., N. D. Supreme 
Ct.). . .§ 300,545. 


Explosion in Incinerator.—The failure of defendant to repair 
the condition of the incinerator on the floor where plain- 
tiff’s apartment was located was held to be negligence and 
to impose liability on defendant for injuries received by 
plaintiff when an explosion occurred in the incinerator and 

the flames shot up and injured plaintiff who was near by. 

(The Boulevard Apts., Inc. v. Evans, Va. Supreme Ct. of 

App.) . . .¥ 300,546. 


Wrongful Use of Insured Premises.—Under terms of policy, 
use of insured hen, house as brooder house up until the time 
it was burned by the tenant of the insured prohibited the 
insurer from recovering under the policy for the loss thereof, 
there being no special permit granted for such a use of the 
house as the policy required. (Washington County Mutual 
Fire Ins. Co. v. Williams, Ark. Supreme Ct.) . . . J 300,548. 
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% NEGLIGENCE » 
(Other than Automobile) 


Burden of Proving Contributory Negligence—Where plaintiff, 
while a guest at a hotel operated by defendant in Iowa 
tripped over her luggage in a hallway of the hotel and was 
injured, the trial judge erroneously instructed the jury that 
the burden of proving contributory negligence was upon 
defendant. Under the law of lowa, the burden of proving 
freedom from contributory negligence was upon plaintiff. 
The trial judge should have instructed in accordance with 
the law of Iowa upon that subject. (Fort Dodge Hotel Co 
of Fort Dodge, Iowa v. Bartelt, U. S. C. C. A., 8th C.) 

{ 402,286. 


Maintenance of Swimming Pool by Hotel.—Plaintiff, a guest 
in defendants’ hotel, sustained injury while wading in a 
swimming pool when she cut her foot on a piece of glass 
at the bottom of the pool. A judgment entered in favor of 
plaintiff was reversed on appeal. A portion of the trial 
judge’s charge imposed upon defendants an absolute duty 
to maintain the pool in a reasonably safe condition. This 
was error. The jury should have been instructed that de- 
fendants’ duty consisted in exercising reasonable care and 
supervision in maintaining the pool in such a condition that 
it would not cause injury to persons availing themselves of 
its facilities. (Bristol v. Ernst et al., N. Y. Supreme Ct., App. 
Div.).. 402,293. 


Stores and Shops—Application for Writ of Error.—Defendant's 
application for writ of error to the Texas Supreme Court 
was denied, in a suit brought by plaintiff to recover damages 
for injuries alleged to have been received by her in falling 
over some boxes of merchandise situated in the aisle of 
defendant’s store. (A. B. C. Stores, Inc. v. Taylor, Tex. 
Supreme Ct.).. . J 402,288. 


Unauthorized Operation—A demurrer to a cross-complaint 
which alleged that a physician performed an_ unauthor- 
ized operation upon the cross-complainant was sustained on 
the ground that the cause of action stated was for assault 
and battery and, therefore, was barred by the two year 
statute of limitations applicable to such actions. On appeal 
this was held to be error. While an unauthorized operation 
is an assault and battery, it also amounts to malpractice, the 
cause of action for which is subject to the statute of limita- 
tions applying generally to actions for damages to the 
person. The limitation on such actions being three years, 
the action was not barred, (Physicians’ and Dentists’ Bust- 
ness Bureau v. Dray et al., Wash. Supreme Ct.). . {[ 402,294 


Operation of Ferry by County.—Defendant county constructed 
and maintained a ferry and, in the winter season, when the 
boat could not be used, provided for the use of the public, 
a basket or aerial carrier operated on a cable. While plain- 
tiff was standing on a platform awaiting the approach of the 
basket, the tower sustaining the cable collapsed and he was 
injured. The court, in affirming a judgment for plaintiff, 
held that a county in the performance of proprietary, as 
distinguished from governmental, functions is liable for 
damages due to its negligence. In the operation of the 
ferry, defendant acted in its proprietary and not in its 
governmental capacity. (Jacoby v. Chouteau County, Mont. 
Supreme Ct.).. .f 402,292. 





Removal of Barricade from Stairway.—Where the minor plain- 
tiff sustained injuries while using a pedestrian stairway 
under reconstruction, the majority of the court held that 
the evidence was insufficient to charge defendant city with oo) om 
constructive notice that a barrier placed by workmen across : 
the entrance had been removed, leaving said stairway Un- 
guarded. The dissenting judge, in an opinion subsequently 
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el me filed, stated that the evidence did not support holding as a 

matter of law that the city had no constructive notice of the 
danger. (Braden et al. v. City of Pittsburgh, Pa. Superior 
Ct.). . 402,291. 

laintif, Landlord and Tenant.—Plaintiff brought suit to recover dam- 

1 Towa, ages for the death of his intestate who, it was alleged, sus- 

nd was tained injuries resulting in his death when he fell on a 

ry that stairway in defendant’s building which was not properly 

S upon lighted. The trial court sustained defendant’s motion for 

proving a directed verdict, holding that there was no showing that 

laintiff. the light had been out or absent for such a length of time 

ce with so as to charge defendant with constructive knowledge of 

otel Co. the same, and further, that there was no showing as to how 


©) the deceased’s fall occurred or that any negligence on the 
r part of defendant was the proximate cause of the fall or 





injury. On appeal, judgment in favor of defendant was 
afirmed. (Harwood’s Admr. v. Richter, Ky. Ct. of App.) 
a guest { 402,287. 
: 
Tan Winding Stairways—Lights.—Plaintiff wife was seriously in- 
avor of jured when she fell down an unlighted, winding stairway 
he trial in defendant’s apartment house as she was leaving the 
re duty building after visiting a friend. At the time plaintiff fell, 
T y the light was not on, in accordance with an agreement be- 
. This tween defendant and his tenants that it should be auto- 
hat de- matically switched off at a certain time. The evidence 
ire and showed that winding stairs were of common, usual and proper 
on that construction. The court held that since plaintiff failed to 
‘Ives of show that the stairway was of peculiar or unusual construc- 
t., App. tion which rendered it inherently unsafe, that it required 
artificial light to make it safe, and that it was the duty of 
defendant to provide such light, the trial judge erred in 
wheat deciding the cases in favor of plaintiffs. (Alice Rietzel v. 
Coart Cary; Charles Rietzel v. Same, R. 1. Supreme Ct.) . . .] 402,297. 
amages Street Car Passenger Injured.—In a suit instituted by plaintiff 
falling to recover damages for injuries alleged to have been sus- 
isle of tained while she was in the act of alighting from defendants’ 
> Tex street car, the only issue of fact presented to the jury was 
. ; whether or not plaintiff fell while alighting from the car or 
afterward when she was on the street. The acceptance by 
; the jury of defendants’ theory that plaintiff fell after she 
mplaint had alighted and not because of any movement of the car 
author- was held not to be against the manifest weight of the evi- 
ined on dence. (Mishelow v. Richardson et al., Recrs., et al., Il. App. 
assault Ct.)...§ 402,289. 
oO year Attempt to Board Street Car.—Where plaintiff was injured 
appeal while attempting to board defendants’ street car at a point 
eration other than the customary stopping place, as the result of 
ice, the being knocked down by a man who “flipped” the car while 
limita- it was slowly moving, the court denied a recovery, holding 
to the that plaintiff failed to prove by sufficient evidence that there 
. years, was any negligence on the part of defendants’ servants in 
’ Busi- the operation of the car. (Johnson v. Richardson et al., Reers., 
102,294. et al., Ill. App. Ct.). . .§ 402,290. 

Street Railways.—Plaintiff’s intestate suffered injury while 
tructed boarding one of defendant’s street cars. Evidence for plain- 
hen the tiff tended to show that the intestate, firmly holding the 
public, upright iron rod with her right hand, had her right foot 
> plain- on the car step and her left foot still higher on the vestibule 
of the floor, when the car started with a lurch or jerk and simul- 
he was taneously the doors partly closed, throwing her to the 
laintiff, ground. Defendant's evidence tended to show that the 
coe ae ue slipped and fell while entering a stationary car. 
sie ie Sarl was denied a recovery. (Carson v. Boston Elevated 
of the ailway Co., Mass. Supreme Jud. Ct.).. .] 402,296. 

in its Repair of Railroad Crossing.—Where defendant railroad, while 

Mont. engaged in repairing a crossing, placed a lighted barricade 

\ at a distance of 40 or 50 feet from the railroad tracks on 

‘ both the east and west side thereof, the trial judge did not 

; F err in holding as a matter of law that the lighted barricade 

i me — rn warming of the probable danger. (Gor- 
airway on v. Illinois Centra . R. Co., Miss. r ; 
id that | { 402,298, 7 ee 

vith . sia 4 

an op Fire = Filling Station Premises—Children Burned.—Plaintiffs, 

pongo w . e riding with their daughters, drove into a filling station 

quently and requested the attendant to drain some bad gasoline out 






of the car and to replace the same with good gas. Later, 
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when an attempt was made to start the car, it became appar- 
ent that there was a fire in or under the car. While one of 
the daughters, with the other daughter in her arms, was 
attempting to get out of the car, she fell to the driveway 
and immediately the clothing of both became ignited and 
they were engulfed in flames. There was evidence showing 
that the attendant had permitted gasoline to run out upon 
the driveway and collect in a pool under and about plaintiffs’ 
car. The evidence further showed that the driveway was 
defective, due to depressions near the underground tanks. 
Defendant company was held liable. (The Texas Co. v. 
Freer et al., Tex. Ct. of Civ. App.) . . .] 402,299. 


Venue of Personal Injury Actions——Where the purpose of an 
act, passed after plaintiff had filed his suit against a gas 
company to recover damages for personal injuries alleged 
to have resulted from the negligence of the company, was to 
make personal injury suits local, and not transitory, as they 
had been prior to the passage of the act, and where there 
was no saving clause as to pending suits, there was no 
reason to believe that the change of policy should not apply 
to all cases which had not been reduced to judgment. (Fort 
Smith Gas Co. v. Kincannon, Judge, Ark. Supreme Ct.)... 
7 402,295. 


* LIFE ~ 


Reformation of Policy—The reformation of a policy to show 
the paid-up value to be $1000 instead of $2000 as therein 
stated was allowed, the evidence establishing that the error 
was due to a scrivener’s mistake and that $1000 was the 
value intended when the policy was issued. Due to the 
element of fraud arising from the failure of the insured who 
had possession of the policy to call the mistake to the in- 
surer’s attention, the cause of action did not start to run 
until the insured made a demand for a $2000 paid-up policy. 
(Metropolitan Life Ins. Co. v. Oseas et al., N. Y. Supreme Ct., 
App. Div.) . . . $502,014. 


Judgment for Defendant on Accident Policy.—Bill in equity 
seeking to set aside a judgment rendered in a suit at law in 
Missouri in favor of defendant insurer in an action upon an 
accident policy was dismissed, plaintiff’s claim that the 
judgment was obtained by the fraud of the defendant not 
being supported by the evidence. (Kithcart v. Metropolitan 
Life Ins. Co., U. S. C. C. A., 8th C.).. . 502,015. 


Effective Date of Policy—Policy which specified that it was 
to become effective on a particular date was held to have 
become so effective regardless of the subsequent delivery 
and payment of premium so that extended insurance calcu- 
lated from anniversary of said date did not continue until 
date of insured’s death. (Pace v. New York Life Ins. Co., 
N. C. Supreme Ct.). . . J 502,016. 


Confining Sickness——Under a nurse’s benefit certificate pro- 
viding for benefits for a “confining sickness” and a lesser 
amount for a “non confining sickness”, an insured who was 
required to remain at home in bed for several hours every 
day but who was allowed to be out in the air and to make 
weekly trips to her doctor’s office for necessary treatment 
could not thereby be deprived of her right to the greater benefit 
for “confining sickness”. (Williamson et al. v. Nurses’ Mutual 
Protective Corp., Fla. Supreme Ct.). . .] 502,017. 


False Statements Made with Intent to Procure Policy.—The 
making of false statements by an insured with respect to 
his average monthly earnings, prior medical treatment and 
absence of disease for the purpose of inducing the insurer 
to issue the policy warranted the insurer in seeking cancel- 
lation of said policy. (Mutual Benefit Health and Accident 
Assn. v. Setser et al., U. S. Dist. Ct., S. D., Fla.). ..J 502,018. 


Waiver of Requirement as to Payment of Dues.—Acceptance 
by the defendant organization of payments of dues in bi- 
monthly payments and some time after the claimed due date 
thereof operated to waive the provisions of the constitution 
requiring prompt payment of such dues. (Riddle, Admr. v. 
The General Union of the International Brotherhood of Black- 
smiths, Drop Forgers and Helpers, Ill. App. Ct.). . .] 502,019. 
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Double Indemnity Rider—Under by-laws of association in 
force when rider was attached to policy, policy and rider 
became incontestable after two years except upon the ground 
therein specified and subsequent amendment of by-law to 
make it inapplicable to double indemnity provisions could not 
deprive the insured of this right which had already vested. 
(Woodmen of the World Life Ins. Society v. Chapman, Okla. 
Supreme Ct.).. . 502,020. 


Total and Permanent Disability.—Plaintiff’s evidence as to knee 
injury in action to recover under total and permanent dis- 
ability provisions of certificate issued under group policy 
was insufficient to establish the claimed disability and judg- 
ment was entered for the defendant insurer. (Broderick et al. 
v. The Prudential Ins. Co. of America, U. S. Dist. Ct., S. D., 
N. Y.)...9 502,021. 


Conditions on Delivery of Policy.—Under law of Missouri, fail- 
ure of agent to pay premium on policy for which he had filed 
his own application prevented said policy from becoming 
effective and there was no basis to the claim of the benefi- 
ciary that the requirement as to payment of the first pre- 
mium had been waived or that any credit had been extended. 
(Urseth v. Sun Life Assur. Co. of Canada, U. S. C. C. A,, 
8th C.). . .§ 502,022. 


Wrongful Diagnosis by Physician——A member of the staff of 
a hospital which was operated as a corporate affiliate of the 
beneficiary society of which plaintiff’; wife was a member 
was held not liable for damages claimed by plaintiff because 
his wife submitted to an operation on the basis of a wrongful 
diagnosis made by such staff member, the wrongful diag- 
nosis not being considered the proximate cause of such 
damages. (Bugg v. The Security Benefit Assn. et al., Kan. 
Supreme Ct.).. .§ 502,024. 


Reinstatement—Incontestability Clause—The insurer’s rein- 
statement of a policy without investigation precluded it from 
subsequently contesting such reinstatement on the ground 
of fraud, the incontestability clause of the policy prohibiting 
such a defense and dating from the date of the policy regard- 
less of the date of the reinstatement. (New Pork Life Ins. 
Co. v. Dandridge, Ark. Supreme Ct.). . .§ 502,025. 


% AUTOMOBILE »% 


Collision with Telephone Pole—Guest Injured.—A trial court 
properly allowed a guest to recover for injuries sustained, 
when the car in which she was riding and which was oper- 
ated by defendant left the pavement and crashed into a 
telephone pole, where it was shown that defendant’s liability 
was solely a question of fact for the jury. (Chase v. Tomlin, 
Ill. App. Ct.). . .] 704,345. 


Personal Injury Action—Findings of Trial Court.—A decision 
of a trial court determining that a defendant was negligent 
in causing an automobile in which plaintiff was riding to 
suddenly stop, thereby throwing plaintiff from the seat with 
resultant injuries, was affirmed, where it was shown that 
the question of such negligence was a question of fact prop- 
erly determined by the court and substantiated by sufficient 
evidence. (Weaver et al. v. McClintock-Trunkey Co., Wash. 
Supreme Ct.). . .{ 704,351. 


Guest Injured—Wilful Misconduct of Driver.—A guest in a 
car driven by a minor defendant was entitled to damages for 
personal injuries sustained when the car struck a curb and over- 
turned, where it was shown that such defendant was guilty 
of wilful misconduct in operating the car. (Rawlins v. Lory 
et al., Calif. Dist. Ct. of App.). . . 1 704,353. 


Guest Injured.—In a suit by a guest against his host for dam- 
ages for injuries suffered in an automobile accident, the case 
was dismissed as the evidence did not show that the host 
was guilty of gross negligence, which has been defined as 
an entire failure to exercise care, or the exercise of so light 
a degree of care as to justify the belief that there was an 
indifference to the safety of others. (Gummere v. Mudd, 
Neb. Supreme Ct.). . .§ 704,360. 


Determination of Whether Injured Party Was a Guest or Pas- 
senger.—Plaintiff, a party who was injured while riding in 
defendant’s car, was held to be a passenger and not a guest, 
where it was shown that such plaintiff, the defendant and 
another party met for the purpose of exchanging properties. 
(Connett v. Winget, Ill. App. Ct.). . .] 704,370. 


Invitee’s Status as Guest.—In the absence of any definite agree- 
ment that an invitee was to pay a portion of the expense of 
a trip to Yellowstone Park, she was clearly a guest within 
the meaning of the applicable Montana law, and it was 
reversible error for the court to refuse a requested instruc- 
tion as to the degree of care due such a guest. (Copp v. 
Van Hise, U. §. C. C. A, 9th C.)...9 704,371. 


Rear-End Collision between Truck and Tractor—Contractor 
Relationship.—A defendant trucking concern was unable to 
deny liability for injuries sustained to certain parties that 
resulted from a rear-end collision, which was caused by the 
negligence of a driver hired by such trucker’s co-defendants, 
where it was shown that the defendant in question through 
an agreement with the co-defendants completely controlled 
the driver and truck at the time of the accident. (Creek et al. 
v. Naylor et al., Ill. App. Ct.). . .§ 704,350. 


Master and Servant.—The test by which to determine whether 
or not the relationship of master and servant exists is the 
power to discharge, as the right to control the conduct of 
another implies Sapene to discharge him from the service 
or employment. (The Texas Co. et al. v. Zeigler, Admr., Va. 
Supreme Ct. of App.)...] 704,362. 


Deviation from Master’s Employment.—Where an employee 
undertook to transport a fellow employee to his home in a 
company truck, the accommodating employee completely 
departed from the course of his employment, and he was 
not in the service of his master while doing so or while 
returning therefrom, so as to impose liability upon the em- 
ployer for the negligent striking of a minor riding a bicycle. 
(Smith v. Turner, Tex. Ct. of Civil Apps.) . . .] 704,372. 


Non-Existence of Contributory Negligence.—An appeal on the 
ground that plaintiff was guilty of contributory negligence 
was denied where the evidence indicated that plaintiff was 
driving with care but that defendant had carelessly parked 
his lumber truck at an angle with no warning of any kind. 
(Bennett v. McKellips, Wash. Supreme Ct.). . .J 704,358. 


Pedestrian Killed—Denial of Judgment n. 0. v.—A motion by 
a defendant for a judgment n.o.v. in regard to an action 
by a plaintiff to recover damages for the death of her hus- 
band, who was fatally injured when struck by defendant's 
automobile as he was crossing a highway, was properly 
overruled, where it was shown that certain declarations 
made by the defendant to two witnesses amply supported 
the plaintiff's averments of negligence. (Weibel v. Ferguson, 
Pa. Supreme Ct.). . .] 704,348, 


Pedestrian Injured—Contributory Negligence.—Plaintiff, a 
pedestrian, was denied the right to recover for injuries sus- 
tained when struck by a car as he was crossing a street, 
where it was shown that he was guilty of contributory negli- 
gence in failing to keep a diligent lookout for approaching 
cars. (Gajewski v. Lightner, Pa. Supreme Ct.)...9 704,349. 


Pedestrian Struck by Bus.—In an action for wrongful death, 
where decedent was struck by bus while crossing a street 
on an unmarked crosswalk, it was not error for the court to 
instruct the jury that there was a presumption that dece- 
dent used ordinary care for her safety while crossing the 
street. (Schulman et al. v. Los Angeles Ry. Corp. et al., Calif. 
Dist. Ct. of App.). ..] 704,359. 


Contributory Negligence.—The question of whether a pedes- 
trian, who was struck by an automobile at a street inter- 
section, has been guilty of contributory negligence, which 
will defeat his recovery for injuries sustained by such colli- 
sion, is a question of fact for the jury. (Thornton v. Downes, 
Admzx., Va. Supreme Ct. of App.).. .J 704,363, 


Family Purpose Doctrine——A husband was unable to deny 
liability for damages resulting from an accident that occurred 
when his wife was driving a car which he had purchased, 
even though the license was issued in the wife’s name, where 
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AUTOMOBILE—Continued 


there was sufficient evidence to justify the verdict of the 
jury to the effect that the car belonged to the defendant and 
was being used at the time of the accident for the purpose of 
the family. (Bowers v. Bale et al., Tenn. Ct. of App.) 

1 704,347. 


Liability for Medical Expenses.—Plaintiffs, husband and wife, 


instituted an action against defendant, the liability insurance 
carrier of an automobile owner, to recover damages for 
injuries sustained by the wife in an automobile accident as 
a result of the negligence of the driver of the insured car. 
About 17 months after the accident occurred, the Charity 
Hospital intervened in the proceedings, seeking to recover 
for medical services rendered to plaintiff wife. The court 
dismissed the claim, holding that the cause of action granted 
to the hospital by statute was one ex delicto and was, therefore, 
barred by the prescription of one year. (Wright et al. v. Home 
Indemnity Co., Charity Hospital of La. at New Orleans, Appel- 
lant, La. Ct. of App.). . .] 704,355. 


Cancellation of Liability Insurance Covering Two Trucks.—A 


liability policy covering two trucks was legally cancelled, 
although the insured instructed his broker to procure a non- 
cancelable type of policy, since (1) the plaintiff was careless 
in not reading his policy to ascertain if a non-cancelable pro- 
vision had been inserted therein, and (2) the knowledge of 
the broker that the policy could be cancelled was the knowl- 
edge of the plaintiff. (Carstensen v. Standard Accident Insur- 
ance Co., Wash. Supreme Ct.). . . J 704,356. 


Liability of Garnishee-Defendant.—A trial court wrongly deter- 


mined that a policy of liability insurance, issued by a 
garnishee-defendant to a motor agency, covered the lia- 
bility of defendant salesman who was pursuing his own 
pleasure at the time of an automobile accident. (Schmierer 
v. Mercer, S. D. Supreme Ct.).. .] 704,357. 


Passenger Injured in Alighting from Bus—Sufficiency of Evi- 


dence.—A trial court refused to nonsuit or direct a nonsuit in 
regard to an action to recover damages for injuries sustained 
to a passenger while alighting from a bus, where there was 
sufficient evidence presented to submit the question of 
fact regarding negligence to the jury. Also, certain hospital 
records were rightfully excluded and the jury properly 
charged on the question of proximate cause. (Sullivan v. 
Coast Cities Coaches, Inc. et al., N. J. Supreme Ct.) 

1 704,366. 


Agency.—A son, who was driving his father’s automobile at the 


time of a collision for the purpose of matriculating at a uni- 
versity, was not an agent of his father, even though the son 
was entering university for intellectual training and better- 
ment, in which the father was interested. (Moore v. Hoover 


et al., Tex, Ct. of Civ. App.).. .f 704,364. 


Volunteer Injured.—Plaintiff instituted an action against de- 


fendant truck lines and its employee to recover damages 
for the death of her husband, who was alleged to have been 
fatally injured as the result of being caught between a truck 
and a dock while attempting to assist defendant’s employee 
in backing the truck against the dock in the freight yards of 
the truck line. The court held that there was no liability 
on the part of defendants for the reason that the danger in 
which the deceased knowingly placed himself was as obvious 
to him as to defendants, and for the further reason that he 
was a volunteer, to whom defendants were not liable “unless 
guilty of gross negligence, willfulness, or wantonness.” 
(Western Truck Lines, L.td., et al. v. Du Vaull, Adm-x., Ariz. 
Supreme Ct.). . . 704,354. 


Execution of Release.—In a suit brought by plaintiff to recover 


damages for injuries sustained as the result of a collision 
involving defendant’s automobile, defendant produced, as a 
defense to the action, a release signed with a mark by plain- 
tiff. At the time plaintiff put her mark on the release, the 
amount was blank. Plaintiff, according to her evidence, 
believed that defendant’s insurer was to compensate her for 
injuries which she sustained, in addition to paying hospital 
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and doctor bills. The amount filled in by the insurance 
adjuster some time later covered only hospital and doctor 
bills. The appeal court held it was error for the trial judge 
to give binding instructions in favor of defendant, it being 
for the jury to say what the terms of the settlement really 
were. (Lucas v. Gibson, Pa. Supreme Ct.). . . 704,344. 


Intersection Collision.—Plaintiff, before entering a through 
street, brought his car to a complete stop. He looked to 
the east and to the west and, seeing no cars approaching, 
drove forward without looking again either to the left or 
right until he had almost cleared the center line of the 
through street, when his car was struck by a truck coming 
from the west. At the point where plaintiff last looked before 
entering the intersection, his vision was limited to a diagonal 
view of traffic coming from the west; if he had continued 
to look he would have had an enlarged view as he advanced. 
A judgment entered in favor of defendants was affirmed on 
appeal, the court holding that plaintiff was guilty of con- 
tributory negligence as a matter of law. (Lehner v. Schell- 
hase et al., Pa. Supreme Ct.). . .§ 704,343. 


Wrongful Death Action—Failure to Keep Proper Lookout.— 
Plaintiff administrator recovered damages for the wrongful 
death of his deceased, who was killed in an accident which 
occurred at a certain intersection between a car operated by 
the plaintiff and one operated by the defendant, where it was 
shown that the defendant was negligent in failing to keep a 
proper lookout and also that the plaintiff was free from 
contributory negligence. (Odgers, Admr. v. Clark, Del. 
Superior Ct.).. . 704,367. 


Negligence of Driver of Rented Car.—The owner of a car which 
rented it to a driver who was intoxicated at the time was 
held liable for damages on account of the injuries sustained 
by plaintiff who was struck by the said car within ten 
minutes after it had left the garage. (The Matthews Co. et al. 
v. Wharton, Tenn. Ct. of App.). ..9 704,342. 


“Sudden Danger” Instruction.—In an action to recover for 
injuries sustained by a bicycle rider as the result of a colli- 
sion with an automobile, it was not error for the court to 
instruct the jury, under the circumstances of the case, that 
as a matter of law if a person without fault on his part is 
confronted with sudden danger, the obligation resting upon 
him to exercise ordinary care for his own safety, does not 
require him to act with the same foresight which might be 
required under ordinary circumstances. (Kavanaugh v. 
Parret, Ill. App. Ct.) .. .§ 704,361. 


Dismissal of Counterclaim.—An administrator’s counterclaim 
was held rightly dismissed by a lower court on the ground 
that one of the defendants alleged to be a negligent driver 
was one of the next of kin of the intestate and thus entitled 
to a distributive share in any recovery that might be had. 
(McGraw v. Oellig et al., Ti. App. Ct.).. .§ 704,341. 


Verdict Denying Claim for Wrongful Death Upheld.—A verdict 
of a trial court denying an appellant’s claim for the alleged 
wrongful death of her intestate, was upheld, where it was 
shown that the case was one of fact for the jury and that 
appellant had a fair trial. (Drummond v. Gleim et al., I. 
App. Ct.)... 704,346. 


Prejudicial Remarks to Jury.—The substantial rights of a de- 
fendant in an action brought to recover damages for injuries 
sustained by several plaintiffs in an automobile accident in 
which such defendant was involved, were prejudiced, where 
counsel for plaintiff injected an insurance question into the 


case. (Stott v. Hinkle et al., Ky. Ct. of App.) ...] 704,368. 


Improper Instruction to Jury.—A court, in instructing a jury, 
erroneously charged that, according to statute, defendant’s 
lights should have revealed a person 350 feet ahead, where 
it was shown that the above mentioned requirement was not 
applicable to cars sold within one year after the effective 
date of the act, which was the time when defendant had 
purchased his automobile. (Layne v. Cottle, Ky. Ct. of App.) 

q 704,369. 
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